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AT&T Corp. ("AT&T") respectfully submits these comments in opposition to

Qwest's application for authorization to provide in-region, interLATA services in Minnesota.

INTRODUCTION AND SUMMARY

Emboldened by the approval of its 9-state application notwithstanding myriad

checklist violations and an unrivalled pattern of discriminatory and unlawful conduct, Qwest

now urges the Commission to approve its section 271 application for Minnesota notwithstanding

the fact that the Minnesota Public Utilities Commission ("MPUC") has not made a

recommendation on the application. The MPUC has yet to make a recommendation on Qwest's

application for good reason. As detailed below, the MPUC has assessed Qwest with the largest

penalty in the agency's history, based on its findings that Qwest's long-standing practice of

entering into discriminatory secret deals with selected CLECs and failing to file them was

knowing and intentional, and has deprived Minnesota consumers of a local telephone market that

is open to competition. At present, Qwest has refused to take corrective action that the MPUC
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found is necessary to fully and irreversibly open its market to competition. It would be

reversible error for the Commission to approve the application in the face of the :MPUC's refusal

to hold that the Minnesota local telephone market is open to competition. The record in

Minnesota also reflects significant discrimination that permeates Qwest's ass and

interconnection practices. For these reasons, the Commission should reject Qwest's application.

In Section I, AT&T demonstrates that Qwest's pervasive and undisputed secret

deals misconduct violates core nondiscrimination requirements of the competitive checklist and

precludes any finding that granting Qwest's application is in the public interest. Despite the fact

that Qwest's illegal conduct is undisputed, the Commission approved Qwest's prior section 271

applications in large part by relying on the recommendations and actions of each state

commission with respect to the effects of Qwest's clearly discriminatory practice.

Under this precedent, Qwest's latest application must be rejected. Unlike other

state commissions, the :MPUC made express findings that Qwest's violations of the Act were

knowing and intentional and that Qwest's misconduct has deprived Minnesota consumers of a

fully competitive local telephone market. These findings were based on the most extensive

investigation of Qwest's secret deals misconduct undertaken by any state. Key findings of the

:MPUC include:

• Qwest violated sections 251 and 252 of the Act by entering into
and failing to file eleven written interconnection agreements and
one oral interconnection agreement

• The testimony of a Qwest witness denying the existence of the
oral interconnection agreement was not credible

• Qwest's violations were knowing and intentional

• Qwest sought to subvert the regulatory process by buying the
silence of certain CLECs in section 271 and other proceedings

2
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• Qwest gained significant economic benefits from the secret
agreements

• The secret agreements were far from de minimus as they
involved comprehensive service discounts for two of the largest
Qwest wholesale customers in Minnesota

• As a direct result of Qwest' s misconduct, Minnesota consumers
have been deprived of a local telephone market that is fairly and
freely open to competition

Based on these findings, the MPUC has imposed on Qwest the largest penalty in

the agency's history - a $25.95 million fine. In an effort to encourage Qwest to restore effective

local competition in Minnesota, the MPUC initially provided that it would stay the monetary

penalty if Qwest undertook specified corrective actions. However, as a result of Qwest's

continued refusal to accept the MPUC's required remediation, the MPUC recently rescinded that

stay. To date, Qwest has refused to take these actions, choosing instead to challenge the

MPUC's authority to take the action necessary to open its markets. Accordingly, at this time, the

MPUC has refused to hold that Qwest complies with the competitive checklist or find that Qwest

has fully and irreversibly opened its markets to competition.

For at least two reasons, the Commission would commit error by granting

Qwest's application under these circumstances. First, in light of the Commission's heavy

reliance in its prior orders on the relevant state commission investigations, findings,

recommendations, and proposed remedies with respect to Qwest's secret deals misconduct, the

Commission simply cannot ignore the MPUC's unequivocal findings with respect to the

blatantly intentional nature of Qwest' s unlawful conduct and the undeniable harm to Minnesota

consumers that resulted from this conduct. Nor can the Commission ignore the unprecedented

sanctions that the MPUC has imposed on Qwest, and Qwest's recalcitrance in the face of these

3
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sanctions. The actions of the MPUC plainly preclude any findings by the Commission that

Qwest complies with the checklist or that granting its application is in the public interest.

Second, the MPUC's unequivocal finding that Qwest entered into and failed to

file a discriminatory oral agreement renders insufficient here the Commission's stated rationale

for approving Qwest's prior applications: that Qwest has "cured" any violations on a going-

forward basis by disclosing or terminating its written agreements. Questions still remain open

with regard to whether remediation of any of the agreements has in fact occurred. Moreover, the

MPUC's finding that an oral agreement exists raises serious questions as to how many other

secret oral agreements exist. Therefore, it is Qwest's burden to prove that is has no outstanding

oral secret deals. Until it has done so, there can be no reasoned finding by the Commission that

Qwest has complied with the checklist or that its application is in the public interest.

In Section II, AT&T demonstrates that Qwest's operations support systems

continue to suffer from deficiencies that deny CLECs the nondiscriminatory access to ass

required by the checklist. The problems with Qwest's ass are an impediment to market entry

and effective competition. In AT&T's case, the problems posed by ass have been of such

magnitude that if it were to enter the consumer market in Minnesota today, AT&T would be

required to use Qwest's GUI interface - which inherently would put AT&T at a competitive

disadvantage because (inter alia) the GUI cannot be integrated with AT&T's own systems.

AT&T could avoid the problems posed by the GUI only if it postponed its market entry by

several months to be able to use the EDI interface for its offering of residential service. That

postponement, however, would further delay the availability of a competitive choice to

Minnesota consumers.

4
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Leaving aside the problems with the ass that the Commission found not to

constitute violations of section 271 in the Qwest 9-State 271 Order, Qwest does not currently

meet its ass obligations. For example, Qwest does not maintain adequate processes and

procedures regarding billing completion notices ("BCNs"), which a CLEC needs as confirmation

that its order has been posted to Qwest's billing systems - and that the CLEC may therefore

begin billing its customer. Qwest makes it difficult for CLECs to receive BCNs, because it has

failed to provide documentation that advises CLECs using the EDI interface how to "set up"

their own systems to receive such notices. At the same time, Qwest has designed its ass to

provide a separate BCN for each and every service order that is generated in connection with a

CLEC's order. This "multiple-BCN" process creates confusion instead of clarity, failing to

provide the clear confirmation of posting that CLECs need to compete in these markets.

Qwest's ordering and provisioning systems suffer from other serious deficiencies.

In recent months, those systems have rejected between 37 and 42 percent of the orders that

AT&T has submitted using the EDI interface. These rejection rates are unreasonably high under

any standard.

In addition to the deficiencies in its ordering and provisioning systems, Qwest

does not meet its obligation to provide CLECs with complete, accurate, and timely daily usage

files ("DUFs") and wholesale bills. Qwest does not provide CLECs with sufficient information

to enable them to bill Qwest for terminating access when a Qwest customer makes an intraLATA

call to a CLEC customer served by a CLEC's switch. In addition, Qwest's wholesale bills are

still replete with inaccuracies. Qwest's failure to correct or even to address billing errors that

were brought to Qwest's attention by AT&T more than a year ago, but that continue to appear in

AT&T's wholesale bills even today, is particularly egregious.

5
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In Section III, AT&T demonstrates that Qwest does not provide reasonable and

nondiscriminatory access to interconnection. Specifically, Qwest does not satisfy checklist item

one (interconnection) because it does not permit CLECs to order interconnection trunks to meet

their needs. Under Qwest's Minnesota SGAT, Qwest will not provide the interconnection trunks

that the CLEC has requested when Qwest's forecast of the CLEC's interconnection needs is

lower than the CLEC's own forecast and the CLEC's usage on a statewide basis is less than 50%

of the CLEC's trunks in service. Qwest's outright refusal to provide trunks in these

circumstances is unreasonable and violates checklist item one.

I. QWEST'S DISCRIMINATORY SECRET DEALS REQUIRE THAT THE
COMMISSION REJECT QWEST'S APPLICATION FOR SECTION 271
AUTHORITY IN MINNESOTA.

In its comments on Qwest's prior section 271 applications, AT&T demonstrated

that Qwest's pervasive discrimination among CLECs through secret interconnection agreements

violated the core nondiscrimination requirements of the competitive checklist. Not the least of

these is the checklist item two requirement that Qwest provide "[n]ondiscriminatory access to

network elements in accordance with the requirements of sections 251(c)(3) and 252(d)(l),"

which in turn require both "nondiscriminatory" access to UNEs and "nondiscriminatory" UNE

rates. l AT&T demonstrated that Qwest entered into secret agreements with two of the largest

Qwest wholesale customers in Minnesota whereby these customers (who were the beneficiaries

of UNE provisioning arrangements not available to other CLECs) received comprehensive price

discounts. Thus, these two customers received discriminatory access to UNEs at discriminatory

rates, which is precisely the anticompetitive conduct that checklist item two prohibits. AT&T

1 47 U.S.C. § 271(c)(2)(B)(ii).
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further demonstrated that Qwest's illegal and anticompetitive conduct precluded any finding that

granting Qwest's applications is in the public interest?

Even though Qwest's illegal conduct is undisputed and Chairman Powell has

made it clear that "unlawful, anti-competitive behavior is unacceptable,,,3 the Commission has

excused Qwest's violations of sections 251 and 252, and on its own motion has waived its

"complete-as-filed" rule to permit the grant of two previous Qwest applications for section 271

authority4 Although "troubled by" Qwest's previous failure to file certain agreements with the

states, the Commission has grounded its defense of the grant of 271 authority on its belief that

the last-minute disclosure or termination of dozens upon dozens of agreements that had remained

unlawful and discriminatory for years eliminated "the possibility of ongoing discrimination" and

future "noncompliance with section 252.,,5 In so doing, the Commission excused years of

discrimination without requiring any meaningful remediation, and found compliance with all of

the nondiscrimination requirements of the checklist (including checklist item two), by crediting

2 At the heart of the public interest inquiry, as Congress conceived it, is a determination of
whether, notwithstanding checklist compliance, Qwest has fully and irreversibly opened its local
markets to competition. See Texas 271 Order ~ 431. As the Commission has recognized, if
Qwest "has engaged in discriminatory or other anticompetitive conduct, or failed to comply with
state and federal telecommunications regulations," it can be denied Section 271 authority
because the market-opening provisions of the 1996 Act "depend, to a large extent, on the
cooperation of incumbent LECs, including the BOCs, with new entrants and good faith
compliance by such LECs with their statutory obligations." Michigan 271 Order ~ 397.
Although the Commission has stated that it "will not withhold Section 271 authorization on the
basis of isolated instances of allegedly unfair dealing or discrimination," it will take such action
where "a pattern of discriminatory conduct" exists that undermines its confidence that the
relevant "local market is open to competition and will remain so" after the grant of Section 271
authority. See Michigan 271 Order ~~ 396-97; Texas 271 Order ~ 431; New York 271 Order ~~

431,444.
3 News Release, FCC Fines SBC Communications, Inc. $6 Million For Violations Of
Commission Merger Condition, Statement of Chairman Michael Powell, released October 9,
2002.
4 Qwest 9-State 271 Order ~~ 486,490,495; Qwest 3-State 271 Order ~~ 132-142.
5 Qwest 9-State 271 Order ~~ 486-87; see also Qwest 3-State 271 Order ~ 132.
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last-minute terminations of discriminatory agreements and new promises of future compliance. 6

In finding that Qwest's practice of entering secret deals did not contravene the public interest, the

Commission relied extensively on the recommendation and actions of each state commission

with respect to the effect of Qwest's clearly discriminatory practice. 7

Qwest's latest application must therefore be rejected. The Minnesota Public

Utilities Commission ("MPUC") has made express findings of Qwest' s intentional disregard for

compliance with the Act in violation of sections 251 and 252, based on abundant evidence. The

MPUC likewise made express findings that Qwest's misconduct has deprived Minnesota

customers of a fully competitive local telephone market. Based on these findings, the MPUC has

imposed substantial penalties on Qwest and has found that Qwest must agree to certain

corrective action to fully and irreversibly open its market to competition. To date, Qwest has

refused to comply with the Minnesota PUC's requirements for correcting the damage done to

competition in Qwest's local market in Minnesota. 8 In such circumstances, the Commission

cannot excuse Qwest's disregard for compliance with the nondiscrimination requirements of the

checklist and find that Qwest complies with those checklist items, much less find that Qwest's

local markets are open to competition and will remain open in the future.

The record in Minnesota is distinguishable from the record in the other states in

Qwest's region, with respect to a) the depth and breadth of the MPUC's investigation; b) the

state commission's conclusions about the extent and effect of Qwest's violations; and c) the

sanctions it has imposed. These conclusions and sanctions are the result of the most extensive

6 Qwest 9-State 271 Order ~ 466; see also Qwest 3-State 271 Order ~ 124.
7 Qwest 9-State 271 Order ~~ 471,486-87,491-92,498; Qwest 3-State 271 Order ~~ 127, 132,
135, 141.
8 See Qwest refuses puc compromise on $26 million fine, Minneapolis Star Tribune, April 15,
2003.
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investigation of Qwest's secret deals misconduct undertaken by any state. As the Commission

has recognized, this issue first arose when the Minnesota Department of Commerce ("MDOC")

filed a complaint against Qwest with the MPUC in February 2002. 9 The complaint alleged that

Qwest acted in a discriminatory and anticompetitive manner, in violation of federal and state

law, by entering into and failing to file eleven interconnection agreements with the MPUc. The

matter was promptly referred to an AL1. 10 The ALJ conducted a multi-day hearing between

April 29 and May 2,2002. On May 24,2002, the MDOC moved to reopen the record to submit

evidence of a newly discovered oral secret agreement. This motion was granted and the parties

conducted additional discovery. The MDOC also filed its Second Amended Complaint on June

14, 2002, adding allegations concerning this twelfth secret agreement. l1 The ALJ held an

additional hearing on the oral agreement on August 6, 2002. The parties then submitted post-

hearing briefs, reply briefs, and proposed findings.

The ALJ issued his recommended decision on September 20, 2002. 12 As detailed

in AT&T's prior comments,13 the ALJ concluded "Qwest has committed 25 individual violations

by failing to file, as required, 25 distinct provisions (found in 12 separate agreements) for

interconnection, access to UNEs and/or access to services.,,14 The ALJ further found that

Qwest's violations of sections 251 and 252 were "knowing[] and intentional[]" and part of a

9 Qwest 9-State 271 Order ~ 467.
10 Id
11 See Attachment 2 to AT&T Qwest I Comments.
12 Findings of Fact, Conclusions, Recommendation and Memorandum, Complaint of the
Minnesota Department of Commerce Against Qwest Corporation Regarding Unfiled
Agreements, Minnesota Public Utilities Commission, Docket No. P-4211C-02-197 (Sept. 20,
2002) ("Minnesota ALJ Decision") (Attachment 1 to AT&T Qwest III Comments).
13 See AT&T Qwest III Comments at 40-50.
14 Minnesota ALJ Decision at ~ 378.
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"pattern of anticompetitive behavior" intended to nullify Qwest's "§ 252 obligations.,,15 The

ALJ specifically concluded that Qwest obtained agreements from CLECs (including two of the

largest Qwest wholesale customers in Minnesota, Eschelon Communications and McLeod

USA)16 not to participate in section 271 proceedings, and that these agreements inflicted

substantial harm on competition by denying regulatory commissions access to information

probative to Qwest's compliance with the competitive checklist. 17

Significantly, the ALJ found that Qwest entered into agreements with two of its

largest wholesale customers to provide them with comprehensive price discounts. The first such

agreement was a written agreement with Eschelon providing for a 10% discount "applied to all

purchases made by Eschelon from Qwest.,,18 In addition, the ALJ found that Qwest entered into

an oral agreement with McLeod "whereby Qwest would provide discounts to McLeodUSA for

all purchases made by McLeodUSA from Qwest.,,19 The ALJ specifically rejected as "not

credible" the testimony of a Qwest witness that Qwest had not entered into the oral agreement

with McLeod?O The ALJ further found that McLeod had requested that Qwest put the

agreement in writing, but Qwest refused to do so because "other CLECs might feel entitled to the

same discount if the agreement were written and made pubIic.,,21 This was consistent with

Qwest's general practice of "intentionally structur[ing] agreements to prevent their disclosure as

filed interconnection agreements.,,22

15Id at ~~ 373, 377.
16Id at ~ 369.
17 Id at ~~ 336,369-70, 376.
18Id. at ~ 125.
19 Id at ~ 316.
2° Id at ~ 336.
21Id at ~ 323.
22Id at ~ 373.
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The MPUC adopted the ALI's recommended opinion in its entirety on November

1,2002?3 The MPUC met to consider possible penalties on November 19, 2002. As Qwest has

acknowledged, the MPUC considered a wide variety of penalties, "including removing Qwest's

certificate of authority to do business in Minnesota, structurally separating Qwest's retail and

wholesale operations, [and] proposed fines of up to $388 million.,,24 Qwest was then required to

submit proposed remedies and numerous parties commented on Qwest's proposals. The MPUC

met again to consider possible penalties on February 4,2003.

On February 28, 2003, the MPUC issued its Penalties Order. 25 In that order, the

MPUC reiterated its conclusion that Qwest violated sections 251 and 252 (as well as Minnesota

anti-discrimination provisions) by entering into and failing to file eleven written interconnection

agreements and one oral interconnection agreement. 26 With respect to the oral agreement, the

MPUC specifically noted that "[t]estimony of a Qwest witness continuing to deny the existence

ofthe [oral] discount agreement was found not credible.,,27 The MPUC found it "unmistakable"

that Qwest's violations were "knowing[] and intentional[]," and specifically rejected as "not

credible" Qwest's assertions that its failure to file the agreements was the result of either

confusion or a good faith interpretation of its filing responsibilities. 28 As the MPUC found,

"[t]he record indicates that Qwest's activities were not isolated, spur-of-the moment decisions by

23 Complaint of the Minnesota Department of Commerce Against Qwest Corporation Regarding
Unfiled Agreements, Order Adopting ALI's Report and Establishing Comment Period
Regarding Remedies, Minnesota Public Utilities Commission, Docket No. P-421/C-02-197
(Nov. 1, 2002).
24 See Declaration of John Stanoch, at ~ 101 (March 28,2003) ("Stanoch DecI.").
25 Complaint of the Minnesota Department of Commerce Against Qwest Corporation Regarding
Unfiled Agreements, Order Assessing Penalties, Minnesota Public Utilities Commission, Docket
No. P-4211C-02-197 (Feb. 28,2003) (Attachment 1 hereto).
26Id at 3-4.
27 Id at 5.
28Id at 7.
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entry-level personnel but were taken in a calculating and deliberate manner by experienced,

h" h k" Q ffi " I ,,2919 -ran mg west 0 lCla s.

Based upon this record, the MPUC assessed "the biggest penalty that [it] has ever

assessed.,,30 Specifically, the MPUC assessed a penalty of$10,000 per day ("the highest per day

penalty allowed") for the two unfiled discount agreements (the written agreement with Eschelon

and the oral agreement with McLeod), based on the MPUC's conclusion that these agreements

had the "greatest anti-competitive and discriminatory negative impact," and $2,500 per day for

the remaining 10 agreements, for a total of $25.95 million. 3
! The MPUC relied on several

factors in setting these penalty amounts, including the fact that "all the unfiled agreements are

patently discriminatory on their face and violated laws intended to protect fledgling competitors

and competition in the local telephone industry.,,32 The Minnesota PUC also found that Qwest

"sought to subvert the regulatory process by buying the silence" of two of the largest Qwest

wholesale customers in the Minnesota section 271 proceeding33 as well as other proceedings

before the MPUC, an action the MPUC likened to "bribing potential witnesses not to report what

they saw to an administrative body.,,34 The Minnesota PUC also held that the agreements were

of significant duration,35 and that Qwest gained significant economic benefits from the

agreements. 36 In addition, the MPUC noted that Qwest's violations do not appear to have been

29Id.

30 Stanoch Decl. ~ 105 (quoting statements of MPUC Chairman Koppendrayer at March 6
MPUC meeting).
31 Penalties Order at 4.
32 Id. at 5.
33Id. at 13.
34 Id. at 8-9. See also id. at 9-10 (describing Qwest's actions as "a grave matter" and
"reprehensibIe").
35Id. at 12 (noting that "the intended duration of the most damaging secret agreement was five
~ears and 6 weeks").
6 These benefits included "guaranteed revenue streams of $150,000,000 from Eschelon and a
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"limited by Qwest's internal moral compass. Instead, it appears that these violations would have

continued and multiplied if Qwest had not been apprehended in this activity.,,37

With respect to the two agreements that warranted the maximum penalty, the

MPUC explained that these agreements "had the potential to cause the most serious damage to

competition" by granting discounts to selected CLECs that gave them a "significant price edge"

over competitors?8 In addition to this impact on price, the MPUC noted that "CLECs not

receiving the 10% discount were inhibited from expanding their local marketing efforts and

potentially discouraged from entering the Minnesota local market, thereby reducing consumer

choice.,,39 Overall, the MPUC concluded that "[t]he direct and inevitable result of such anti-

competitive behavior is that customers have been deprived of the benefit of a market place fairly

and freely open to competition.,,40

In an effort to encourage Qwest to restore effective local competition III

Minnesota, the MPUC initially provided that it would stay the monetary penalty if Qwest

undertook three specified corrective actions: (1) making the 26 discriminatory provisions in the

unfiled agreements available to all CLECs; (2) giving to all CLECs (except Eschelon and

McLeod) cash or a credit that is "the equivalent of a 10% discount on all Minnesota products and

services that the CLEC purchased from Qwest between November 15, 2000 and November 15,

2002"; and (3) giving to all CLECs (except Eschelon and McLeod) "a 10% discount on all

Qwest products and services provided in Minnesota ... during a 24-month period commencing

significant sum from McLeod," McLeod's "commitment not to remove its telecommunications
traffic from Qwest's network," and - "most significant" - the "considerable" monetary value to
Qwest of the agreements that secured silence ofCLECs in the 271 process. Id at 13.
37 Id at 12.
38Id. at 5.
39Id at 10.
40Id at 9-10.
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on the date of this Order.,,41 Absent Qwest's agreement to the corrective actions, the Minnesota

PUC could not conclude that its local markets had been made fully and irreversibly open to

competition by Qwest. To date, Qwest has done nothing but challenge the Minnesota PUC's

authority to take the action necessary to open its markets. As a result, unlike the other states

previously reviewed by the Commission, the Minnesota PUC has refused to indicate that its

markets are sufficiently open to competition. Instead, the Minnesota PUC, based on the

extensive record before it, has refused to hold that Qwest complies with the elements of

nondiscrimination embedded in the checklist, or find that Qwest has fully and irreversibly

opened its markets to competition.

For at least two reasons, this Commission would commit error by granting

Qwest's application under the present circumstances. First, unlike the previous Commission

grant of section 271 authority to Qwest, this application involves a state where express findings

have been made (1) that Qwest knowingly and intentionally engaged in discriminatory conduct;

(2) that Minnesota customers "have been deprived of the benefit of a market place fairly and

freely open to competition" as a result of this misconduct;42 and (3) that Qwest's silencing of

CLECs enabled it to reap "considerable" monetary benefits in the section 271 process.43 In its

Qwest 9-State 271 Order and its subsequent Qwest 3-State 271 Order, the Commission (at

Qwest's urging) relied heavily on the relevant state commission investigations, findings, and

proposed remedies with respect to Qwest's secret deals misconduct. Indeed, the Commission

expressly stated that "[s]tates are best equipped to resolve fact-specific issues" with respect to the

41 Id. at 19-21. Qwest filed a motion for reconsideration of the Penalties Order on March la,
2003. Subsequently, on April 8, 2003, the MPUC made certain adjustments to the remediation
provisions, and eliminated the stay which it had initially granted Qwest on the imposition of the
fine.
42Id. at 9-10.
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secret deals and even went so far as to waive its "complete-as-filed" rule based on its belief that

"state actions with respect to the unfiled agreements are important to consider. ,,44 In light of this

reliance, the Commission simply cannot ignore the MPUC's unequivocal findings with respect to

the blatantly intentional nature of Qwest's unlawful conduct and the undeniable harm to

Minnesota consumers that has resulted from this conduct. Nor can the Commission ignore the

unprecedented sanctions that the MPUC has imposed on Qwest, and with which Qwest has yet to

comply. On the record in Minnesota, it would plainly be reversible error for the Commission to

ignore Qwest's pattern of discriminatory conduct that existed for several years prior to its

demand for Section 271 authority, and find compliance with either the checklist items that are

grounded in nondiscrimination or the public interest. Qwest's historic and pervasive

discriminatory conduct serves as substantial evidence that it cannot be relied upon to provide

nondiscriminatory access and that its markets are not open to competition, at least in

Minnesota.45

Second, the MPUC's unequivocal finding that Qwest entered into and failed to

file a discriminatory oral agreement between it and McLeod renders insufficient here the

Commission's stated rationale for approving Qwest's prior applications: that Qwest has "cured

any violation on a going-forward basis" by disclosing or terminating its discriminatory written

43Id. at 13.
44 Qwest 9-State 271 Order ~~ 491,498; see also id. at ~ 496 ("we conclude that consideration of
the state dispositions [of the late-filed agreements] will serve the public interest").
45 The MPUC has not yet made a recommendation to the Commission concerning whether
Qwest's section 271 application for Minnesota should be approved. As Qwest acknowledges in
its Application, however, at least three of the Minnesota Commissioners were on record at the
time of the Application as stating that they could not make a positive recommendation pending
final action in the secret deals enforcement proceeding. Qwest Application at 3 n. 4; Stanoch
Decl. ~ 106 (quoting statements of Commissioner Scott at March 6 MPUC meeting); id. ~ 107
(quoting statements of Commissioner Reha at March 6 MPUC meeting); id. ~ 108 (quoting
statements of Commissioner Johnson at March 6 MPUC meeting). See also, generally,
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agreements. 46 In this context, Qwest has, to date, failed and refused to provide remediation for

any of these agreements, including the oral agreement which the MPUC conclusively found to

exist. As AT&T has demonstrated in prior filings,47 the finding that an oral agreement exists

raises serious questions as to how many other secret oral agreements between Qwest and CLECs

exist (particularly since Qwest adamantly denied the existence of the oral agreement in the

Minnesota proceedings and before this Commission).48 That is, while it is now clear that Qwest

has entered into oral agreements, what is unclear is how many more secret oral agreements are

out there beyond the one that happened to be uncovered in Minnesota. Since no weight could

possibly be given to any Qwest claim that it will file all of its secret oral agreements, Qwest's

pervasive practice of entering secret deals has not been "cured" completely by its filing of

written interconnection agreements with the MPUc. Therefore, it is Qwest's burden to prove

(not merely assert) that it has no outstanding oral secret deals. 49 Until it has done so, and until

there has been remediation of all of the agreements found by the MPUC to exist, there can be no

reasoned findings by the Commission that Qwest has, in fact, complied with the

nondiscrimination obligations of the checklist or that its application is in the public interest.

Transcript of the MPUC meeting of April 14,2003.
46 Qwest 9-State 271 Order ~ 490; see also id. ~ 491 (stating that the existence of the oral
agreement is "in dispute" and that "[n]one of the nine application states have concluded that an
oral agreement exists").
47 See AT&T Qwest III Comments at 45-46.
48 See Qwest II Reply Comments at 128 n. 102 ("Qwest does not concede that it entered into
such a binding [oral] legal agreement, and has presented evidence to that effect before the
Minnesota Commission"); id. at 131 ("Qwest provided evidence in Minnesota that no such oral
agreement exists, that such an oral agreement would have been barred by the written agreements
of the parties, that the parties did not account for the transaction as a discount, and other
information refuting the MDOC' s claims").
49 See Massachusetts 271 Order ~ 11 ("The BOC at all times bears the burden of proof of
compliance with section 271, even if no party challenges its compliance with a particular
requirement"); see also Qwest I Notice, DA 02-1391 (June 13, 2002) (Qwest has "burden of
proof').
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II. QWEST DOES NOT PROVIDE NONDISCRIMINATORY ACCESS TO ITS
OPERATIONS SUPPORT SYSTEMS.

Relying on the Commission's finding in its Qwest 9-State 271 Order that it was

providing nondiscriminatory access to its ass, and citing the similarity of its ass in Minnesota

to the ass "approved" in the Order, Qwest argues that it currently meets its ass obligations

under the competitive checklist. 50 Qwest's reliance on the Qwest 9-State 271 Order, however, is

misplaced. The Order makes clear that the Commission based its decision on the evidence

provided by Qwest in that proceeding, including "Qwest's actual performance in the nine

application states.,,51

Whatever the record showed in the 9-State 271 proceeding, the facts show that

Qwest is currently not providing CLECs with the parity of access to ass required by the Act.

First, Qwest's discriminatory conduct with respect to the secret deals requires the Commission to

find a failure of checklist item two, since ass issues were one of the subjects of the secret and

discriminatory deals. Further, as described below, Qwest still fails to give CLECs the same

access to ordering, provisioning, and billing functions as that experienced by Qwest's own retail

operations.

Qwest's failure to provide parity of access constitutes not only a disregard of its

statutory obligations, but also a substantial barrier to competition. The deficiencies in Qwest's

ass are an impediment to AT&T's entry into the residential local exchange market in

Minnesota. 52 Because of those deficiencies, AT&T would be forced to use Qwest's GUI

interface if it entered the market today. Entry using the GUI, however, would automatically put

50 See Qwest Application at 2, 70-81, 85-86, 88-96, 99.
51 Qwest 9-State 271 Order ~ 37. In its recent order approving Qwest's application for 271
authority for three additional states, the Commission similarly based its decision on evidence in
the record of that proceeding showing "Qwest's actual performance in the three application
states." Qwest 3-State 271 Order ~ 38.
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AT&T at a competitive disadvantage because the GUI itself suffers from a number of

deficiencies. For example, the GUI is not integratable with AT&T's own systems. Thus, AT&T

would be required to input pre-ordering data from that interface manually (rather than

automatically) into its own systems - a process that would be time-consuming, expensive, and

prone to error. Moreover, in using the GUI, AT&T would be required to enter some information

on its local service request manually, rather than automatically. This manual entry of data,

together with the need to search for status notices on the GUI to view them (rather than receive

the notices directly, as occurs when a CLEC uses the EDI interface) would increase the time that

AT&T would expend per order by at least 30 minutes, with a resulting substantial increase in

costS. 53

AT&T could avoid these deficiencies of the GUI by using the EDI interface.

However, in order to enter the market using EDI, AT&T would be required to postpone its entry

into the Minnesota consumer market by several months to complete the modifications to its

systems that will incorporate the improvements that Qwest has made to the ass in its IMA

Releases 11.0 and 12.0. That course of action would further delay to consumers an alternative to

Qwest's monopoly service. The fact that AT&T is faced with such choices reflects the

continuing failure of Qwest to meet its ass obligations.54 Given the current state of Qwest's

ass, the Commission cannot reasonably find that Qwest currently complies with checklist item

two.

52 Finnegan Decl. ~~ 7-10.
53 See id. ~~ 11-16. Some of the ass defects that have impeded AT&T's market entry
previously were found by the Commission not to constitute violations of section 271 in the 9­
State 271 Order. Those defects, however, together with the specific problems described herein,
nonetheless have acted as a barrier to entry that AT&T can surmount only by developing
"workarounds" and by waiting until the implementation of certain changes in the ass by Qwest.
Id. ~~ 8-9,11.
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Ordering and Provisioning. Qwest fails to provide nondiscriminatory access to

ordering and provisioning functions. First, Qwest has not made - and cannot make - the

required showing that "it provides competing carriers with order completion notices in a timely

and accurate manner.,,55 That requirement reflects the Commission's recognition that order

status notices are an "important aspect of a competing carrier's ability to serve its customers at

the same level of quality as a BOC.,,56

Specifically, Qwest has not established adequate processes and procedures for

providing billing completion notices ("BCNs") to CLECs who request them. The receipt of a

timely, accurate, and complete BCN is critical to a CLEC's ability to compete successfully in the

local exchange market, because it "inform[s] competitors of the completion of both provisioning

and billing," and thus advises the CLEC that it "can begin to bill the customer for service.,,57

Moreover, the BCN advises a CLEC when it can submit a change order on a customer's account

without risking the possibility that Qwest's ass will reject the order on the ground that the ass

still lists the customer as a Qwest customer. 58

The service order completion notice (or "SOC") that Qwest also provides is an

insufficient substitute for a BCN, because it simply advises the CLEC that the physical

provisioning work has been completed - not that the service order has been posted to Qwest's

billing systems. 59 That is why, as the Commission has found, "Premature, delayed, or missing

54 Id ~~ 11-12, 17-18.
55 New York 271 Order ~ 187.
56 New Jersey 271 Order ~ 93.
57 Id; Pennsylvania 271 Order ~ 43. See also Finnegan Decl. ~~ 23-24.
58 Id. ~ 25.
59 Id ~ 29. See also New York 271 Order ~ 188 (recognizing distinction between BCNs and
work completion notices).
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BCNs can cause competitors to double-bill, fail to bill, or lose their customers.,,60 The absence

of a timely and complete BCN therefore puts CLECs at a distinct competitive disadvantage with

Qwest, whose own retail operations have real-time access to information that will advise them

whether they may properly begin billing Qwest's retail customers and when they may send

change orders on behalf of those customers61

Qwest, however, makes it difficult for CLECs to receive BCNs at all. Although a

CLEC must correctly "set up" its own systems before it can receive BCNs, Qwest still has not

provided CLECs with documentation that describes the precise modifications that a CLEC using

the EDI interface must make on its side of the gateway. Instead, Qwest has described those

modifications only orally to CLECs - and it is far from clear that those oral descriptions provide

all of the information that a CLEC needs to "set up" correctly.62

Furthermore, Qwest vitiates the BCN by generating a BCN for each and every

service order that it generates for a particular LSR. Thus, if two or more service orders are

generated for an LSR, the CLEC will receive multiple BCNs. Because the BCNs are not

necessarily generated in the order in which the service orders are posted to the Qwest billing

systems, this "multiple-BCN" process creates the risks of confusing (rather than informing) the

CLEC, and may lead to double-billing or underbilling - with competitive harm to the CLEC.

Qwest's retail operations do not experience such risks, because of their real-time access to

posting information. This is plainly a denial of parity. 63 Because of the problems created by

multiple BCNs for a single LSR, AT&T has submitted a change request in the Change

Management Process, asking that the ass be modified to provide only one BCN per LSR,

60 New Jersey 271 Order ~ 102; Pennsylvania 271 Order ~ 43.
61 Finnegan Decl. ~~ 23-28.
62 Id ~~ 31-33.
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regardless of how many service orders are generated for the LSR. However, Qwest has not yet

agreed to implement the change. 64

Second, in recent months AT&T has seen a dramatic increase in the rejection

rates for the orders that it has submitted to Qwest via the EDI interface. Those rates rose from

21.7 percent in December 2002 to 37.5 and 42.1 percent in January and February, respectively-

even though AT&T's EDI order volumes in the latter two months were below those in

December.65 These high rejection rates are being experienced even by orders for local number

portability, which are relatively "simple," non-complex orders66

Rejection rates of37.5 and 42 percent are beyond the range of rejection rates that

the Commission has found to be acceptable. 67 They impose substantial costs on AT&T, thereby

impeding its ability to compete in the marketplace. If (as Qwest has stated in most of the

rejection notices received by AT&T) the rejections were due to incorrect addresses, the ultimate

fault for such rejections lies with Qwest, which until this month did not implement the

"telephone number migration functionality" that eliminates the need to include the end-user's

address on many types of orders.68

63 Id ~~ 34-37, 39.
64 Id ~ 38 & Atts. 1-2.
65 Id ~~ 40-42.
66 Id ~~ 43-44.
67 See Qwest 9-State 271 Order ~ 89 & n.316 (citing the rejection rates of 27-34 percent
previously found by the Commission not to violate section 271).
68 Finnegan Decl. ~~ 46-47. Qwest cannot reasonably rely on the "low reject rates" that AT&T
purportedly achieved in its Minnesota trial with Qwest as evidence that high rejection rates are
due to errors by CLECs. AT&T used the same address on all of the thousands of orders that it
submitted in the Minnesota trial, because all of the test lines used in the trial were installed at the
same address. Because this procedure eliminated the possibility of address-related rejections, it
is hardly surprising that the rejection rates for AT&T's test orders were relatively low. Id ~ 48.
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Billing. As part of its ass obligations, Qwest "must provide complete, accurate,

and timely (1) reports on the service usage of competing carriers' customers and (2) wholesale

bills. ,,69 Qwest, however, has done neither.

Qwest cannot rely on its reported performance data to demonstrate that it has met

these requirements, as it did in the 9-State 271 Order. 70 Subsequent to the issuance of the Order,

two of the four Commissioners of the Minnesota PUC, as well as the MPUC' s Administrative

Law Judge, have found that Qwest's reported data on billing accuracy and DUF accuracy are

unreliable because they were either incomplete or misleading?1 But even if Qwest's reported

data are reliable (and they are not), they show that Qwest has failed to meet the parity standard

billing accuracy for the last six months - and has therefore failed to provide CLECs with

nondiscriminatory access. Qwest's various excuses for its performance simply do not withstand

. 72
scrutmy.

69 Maryland 271 Order ~ 26. See also, e.g., Qwest 9-State 271 Order ~ 115; Qwest 3-State 271
Order ~ 50. The Commission's concerns regarding the ability of SBC to issue accurate
wholesale bills were a substantial reason for SBC's recent decision to withdraw its 271
application for Michigan. See Statement of Chairman Powell on Withdrawal of SBC's 271
Application for Michigan, issued April 16, 2003. See also Letter from William M. Daley
(president of SBC) to Chairman Powell and Commissioners Abernathy, Copps, Martin and
Adelstein, filed April 11, 2003, in WC Docket No. 03-16, at 1 (stating that "the fate of SBC's
application has apparently come down to" the issues of whether "SBC produces accurate
wholesale bills for UNE-P services" and the fact that the third-party replication of SBC's
~erformancemeasurements has not yet been completed).
a See Qwest 9-State 271 Order ~ 127 (citing Qwest's reported performance data in support of

conclusion that Qwest was providing nondiscriminatory access to billing functions).
71 Finnegan Decl. ~ 50. For example, two Commissioners and the ALJ found that Qwest's
reported data may have been impacted by the secret agreements that Qwest made with certain
CLECs. Thus, they found that Qwest's data on DUF accuracy were unreliable because Qwest
had used a manual process, rather than use its normal process for generating and transmitting
DUFs. In addition, the ALI found that Qwest's data on billing accuracy improperly excluded the
manual adjustments that Qwest made in the course ofbilling "UNE-Star" service. Id
72 Id ~51.
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Even apart from its reported data, Qwest's performance shows that it has not

provided parity of access to billing functions. First, Qwest has not provided CLECs with

complete billing information, because it fails to provide them with the information that they need

in order to bill Qwest for terminating access charges when a Qwest customer's intraLATA call

terminates to a CLEC's local exchange customer served by a CLEC's switch. As a result,

CLECs cannot bill Qwest for the calls, because they cannot distinguish between such calls and

local calls. This is highly discriminatory, because Qwest does provide such information for

those situations where the CLEC serves the originating intraLATA toll customer - and thus will

be billed for terminating access by Qwest. 73

Second, Qwest's wholesale bills - whether paper or electronic - contain

numerous inaccuracies, some of which Qwest has still not resolved more than a year after AT&T

first brought them to Qwest's attention. Qwest's electronic BOSIBDT bills, for example, have

usually been out of balance (internally, with Qwest's paper bills, and with the customer service

record) since AT&T first began receiving them in July 2002. Because of this flaw, AT&T must

still rely on the thousands of pages of paper bills that it receives. Qwest's decision not to

designate the CRIS BOS BDT bill as a "bill of record" is an obvious recognition of the

shortcomings of this electronic bill. 74

Furthermore, both the paper and electronic bills issued by Qwest contain

numerous errors, some of which AT&T has raised as issues with Qwest since March 2002.

Qwest continues to include improper charges for long-distance calls. 75 Qwest also continues to

bill AT&T for service line charges, and for per-per-use charges that it previously acknowledged

73 Id ~~ 53-55.
74 Id ~~ 56-57 .
75 Id ~ 58.
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were inappropriate.76 Only after repeated complaints by AT&T did Qwest finally stop including

in its bills certain other types of charges, such as directory advertising charges, that were

erroneous. Although it stopped assessing these particular charges at least eight months ago, it

appears that Qwest still has not issued credits for the full amount of the erroneous charges, and

AT&T is still in the process of accounting for all the credits due 77

These continuing errors in Qwest's wholesale bills substantially impair AT&T's

opportunity to compete. In addition to paying the erroneous charges on the bills, AT&T is

required to devote substantial time and costs in attempting to resolve the errors with Qwest. As

AT&T enters the residential market in more states in Qwest's region, Qwest's billing errors -

and therefore AT&T's costs - are likely to increase. Moreover, the inaccuracies in Qwest's bills

may impair AT&T's reputation with its customers, since many of those charges should already

have been billed to these customers (and will be billed to them belatedly) by Qwest.78

III. QWEST DOES NOT PROVIDE REASONABLE AND NONDISCRIMINATORY
ACCESS TO INTERCONNECTION.

Qwest does not satisfy checklist item one (interconnection),79 because it does not

permit CLECs to order interconnection trunks to meet their needs. Qwest is required to provide

interconnection at any technically feasible point within its network, and such interconnection

must be at least equal in quality to that provided by Qwest to itself or others on rates, terms and

conditions that are just, reasonable and nondiscriminatory. Qwest must also provide

76 Id. ~~ 59-60.
77 Id. ~~ 62-63. Qwest makes it difficult for AT&T to make such a determination, because the
wholesale bills that AT&T receives fail to provide details of debit and/or credit adjustments at
the account level. Instead, the bills simply list a summary amount of all debits and/or credits.
AT&T, therefore, cannot determine from the bills the particular erroneous charges to which the
credits apply, and whether Qwest has fully credited AT&T for the erroneous charges. Id. ~ 64.
78 Id. ~~ 65-66.
79 47 US.c. § 271(c)(2)(B)(i).
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interconnection in a manner no less efficient than the way in which it provides comparable

function to its own retail operations. 80

Qwest's Minnesota SGAT fails to comply with these requirements, because in

certain circumstances the SGAT states that Qwest may simply refuse to provide interconnection

trunks to a CLEC, even where the CLEC is willing to pay for the trunks and is willing to put

down a deposit in advance. In the past, Qwest has always agreed to build trunks to the CLEC's

forecasts, even if they are higher than Qwest's own estimate of the CLEC's needs, as long as the

CLEC gave Qwest a deposit of up to 100% of the estimated cost to construct the trunks. This

deposit was required when the CLEC trunk usage in the state was less than 50%, and Qwest

would refund the deposit only if the statewide average usage rose above 50% for any month

during the six months after the deposit. The Commission has previously found such deposits to

be consistent with section 271. 81

Qwest's SGAT provisions in Minnesota, however, go far beyond a mere deposit

requirement. Under the new language in SGAT § 7.2.2.8.6, three weeks after the CLEC submits

its interconnection forecasts, Qwest will provide "feedback in the form of a potentially lower

forecast." If the CLEC's usage on a statewide basis is less than 50% of the CLEC's trunks in

service, then Qwest will build only to its own lower forecast of the CLEC's needs. In other

words, Qwest will simply refuse to provide interconnection trunks that the CLEC has requested,

even if the CLEC is willing to pay for the trunks and is willing to give Qwest a deposit for the

additional trunks, as it did under Qwest's previous policy.

80 New York 27J Order ~ 65.
81 AT&T has argued in the past that Qwest's deposit thresholds were unlawful and violated the
checklist. As AT&T showed in previous proceedings, Qwest barely maintains 50% usage on a
statewide basis on its own, mature network, and to expect a CLEC, with much smaller, growing
networks to have 50% usage is unreasonable. The Commission nonetheless found that Qwest's
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This new, more restrictive policy cannot be squared with section 251 (c)(2), which

unambiguously imposes a duty on Qwest to provide interconnection to requesting carriers. The

fact that a CLEC's statewide average usage may be below 50% has no logical bearing on

whether the CLEC has a reasonable expectation that it will experience substantial growth on

particular routes. Trunking in one part of a state can not be used to carry traffic in another part

ofa state, and indeed, Qwest barely maintains 50% usage on its own, more mature network. 82

By refusing to build interconnection trunks, Qwest is forcing the CLEC to risk

trunk blocking between two locations if a particular route has insufficient capacity. CLEC

customers are very sensitive to call blocking, and Qwest's policy has the potential to throttle the

growth of new and expanding CLECs as they try to assure sufficient interconnection trunking in

a time of potential business growth. 83 The deposit requirements that the Commission has

approved in the past are more than sufficient to assuage any concerns that Qwest may have

concerning possible underutilization of the trunks. Outright refusal to provide the trunks is

unreasonable and violates checklist item one.

deposit requirement did not violate the checklist. See Qwest 9-State 271 Order ~ 320.
82 Wilson Dec!. ~ 8.
83 See id
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CONCLUSION

For the foregoing reasons, Qwest's application for authorization to provide in-region,

interLATA services in Minnesota must be denied.

Respectfully submitted,

David W. Carpenter
SIDLEY AUSTIN BROWN & WOOD
Bank One Plaza
10 South Dearborn Street
Chicago, Illinois 60603
(312) 853-7000

David L. Lawson
Mark D. Schneider
Jacqueline G. Cooper
James P. Young
Richard E. Young
Christopher T. Shenk
SIDLEY AUSTIN BROWN & WOOD, L.L.P.
1501 K St., N.W.
Washington, D.C. 20005
(202) 736-8000

/s/ Mark C. Rosenblum
Mark C. Rosenblum
Lawrence 1. Lafaro
Richard A. Rocchini
One AT&T Way
Room 3A227
Bedminster, NJ 07920
(908) 532-1843

Mary B. Tribby
AT&T Communications of the Mountain
States, Inc.
1875 Lawrence Street, Room 1575
Denver, Colorado 80202
(303) 298-6163

Attorneysfor AT&T Corp.

April 17, 2003

27



Qwest V 271, WC Docket No. 03-90
AT&T Comments - April 17, 2003

CERTIFICATE OF SERVICE

I hereby certify that on this 17th day of April, 2003, I caused true and correct

copies of the forgoing Comments of AT&T Corp. to be served on all parties by mailing, postage

prepaid to their addresses listed on the attached service list.

Dated: April 17,2003
Washington, D. C.

/s/ Peter M. Andros
Peter M. Andros



Qwest V 271, WC Docket No. 03-90
AT&T Comments-April 17, 2003

Marlene H. Dortch, Secretary
Federal Communications Commission
445 12th Street, SW
Room CY-B402
Washington, D.C. 2055484

Qualex International
Portals II
445 1ih Street, SW, Room CY-B402
Washington, D.C. 20554

Janice Myles
Wireline Competition Bureau
445 1ih Street, SW
Room 5-C327
Washington, D.C. 20554

Ryan Harsch
U.S. Department ofJustice
Antitrust Division
Telecommunications and Media

Enforcement Section
1401 H Street, NW, Suite 8000
Washington, D.C. 20530

Burl Haar, Executive Secretary
Minnesota Public Utilities Commission
121 7ili Place E, Suite 350
St. Paul, MN 55101-2147

Peter A. Rohrbach
Mace 1. Rosenstein
Linda L. Oliver
David L. Sieradzki
Hogan & Hartson
555 13th Street, NW
Washington, D.C. 20004

84 Filed electronically via ECFS

SERVICE LIST

29



Attachment 1



BEFORE THE MINNESOTA PUBLIC UTILITIES COMMISSION

LeRoy Koppendrayer
Ellen Gavin
Marshall Johnson
Phyllis A. Reha
Gregory Scott

In the Matter of the Complaint ofthe
Minnesota Department of Commerce Against
Qwest Corporation Regarding Unfiled
Agreements

Chair
Commissioner
Commissioner
Commissioner
Commissioner

ISSUE DATE: February 28,2003

DOCKET NO. P-421/C-02-197

ORDER ASSESSING PENALTIES

PROCEDURAL HISTORY

On February 14, 2002, the Commission received a complaint against Qwest Corporation (Qwest)
filed by the Minnesota Department of Commerce (the Department) pursuant to Minn. Stat.
237.462. The complaint alleged that Qwest, in neglecting to make public and seek Commission
approval for eleven interconnection agreements with various competitive local exchange carriers
(CLECs), has acted in a discriminatory and anti-competitive manner. The complaint was
ultimately amended to include a twelfth agreement.

On March 12,2002, the Commission in its NOTICE AND ORDER FOR HEARING referred the
matter to the Office of Administrative Hearings for a contested case proceeding.

On September 20,2002, Administrative Law Judge (ALl) Allan W. Klein submitted his Findings
of Fact, Conclusions, Recommendation and Memorandum (AU Report) to the Commission.

On November 1,2002, the Commission issued its ORDER ADOPTING AU'S REPORT AND
ESTABLISHING COMMENT PERIOD REGARDING REMEDIES. The Commission found that
Qwest knowingly and intentionally violated federal and state law and established a comment
period to address possible remedies.

On November 19, 2002, the Commission met to consider possible remedies.

On December 18, 2002, the Commission issued its ORDER REQUIRING PLAN AND
AUTHORIZING COMMENTS wherein the Commission ordered Qwest to file proposed plans
with respect to remedies which would further competition in Minnesota.
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On December 19,2002, Qwest filed its proposed remedies. Responses to Qwest's proposal were
filed by numerous parties:

Minnesota Department of Commerce

Northwestern Belli US West
Retiree Association

Minnesota Municipal Utilities Association

CLEC Coalition1

MCI WorldCom

Wholesale Service Quality Coalition2

Minnesota Department of Administration

Suburban Rate Authority

Minnesota Office of the Attorney General ­
Residential and Small Business Utilities
Division (RUD-OAG)

AT&T

Time Warner Telecom

Onvoy

The Commission also received comments from a number of Minnesota businesses and
communities. These comments are part of the record available to the Commission and to any
member of the public wishing to review them.

The Commission met on February 4,2003 to consider this matter.

FINDINGS AND CONCLUSIONS

I. INTRODUCTION

In its November 1, 2002 Order in this matter, the Commission adopted the ALl's report in its
entirety, including the Administrative Law Judge's (ALl's) findings that Qwest knowingly and
intentionally violated federal law for each of 26 interconnection terms or groupings of terms.
Order at page 3.

1 CLEC Coalition: This coalition comprises the following 12 CLECs: Ace Telephone,
Hickory Tech, HomeTown Solutions, Hutchinson Telecommunications, Mainstreet
Communications, NorthStar Access, Otter Tail Telecom, Paul Bunyan Rural Telephone
Cooperative, Tekstar Communications, UniteI Communications, US Link, and 702
Communications.

2 Wholesale Service Quality Coalition (WSQ Coalition): This coalition is distinct
from the CLEC Coalition, although some parties are members ofboth coalitions. The WSQ
Coalition consists of 13 parties: the Department of Commerce, AT&T, Covad, Eschelon, Global
Crossing, McLeodUSA, New Edge Networks, Onvoy, WorldCom, Encore, NorthStar Access,
US Link, and Time Warner.
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The Commission also found, based on the same findings of fact, that Qwest knowingly and
intentionally violated Minn. Stat. § 237.09, Minn. Stat.§ 237.121, subd. 5, and Minn. Stat. §
237. 60, subd. 3. Order at page 6.

The Commission also adopted the ALI's finding that the Department has demonstrated by a
preponderance of the evidence that a penalty is justified under Minn. Stat. § 237.462, subdivisions
2 and 3. Order at page 7.

Moving to a Penalty Phase in succeeding months, the Commission has received and considered
recommendations and comments from the parties regarding the size and nature of the penalties and
has conducted two hearings to receive parties' comments. In this Order, the Commission sets forth
its Penalty Phase decision and rationale.

An Order assessing penalties under Minn. Stat. § 237.462, such as the current Order, includes

(1) a concise statement ofthe facts alleged to constitute a violation;
(2) a reference to the section of the statute, rule, or order that has been violated;
(3) a statement of the amount of the administrative penalty to be imposed and the
factors upon which the penalty is based; and
(4) a statement of the person's right to review of the order. Minn. Stat. § 237.462.

II. QWEST'S VIOLATIONS

A. Failure to File: Violation of 47 U.S.C. § 252(a) and (e)

47 U.S.c. § 252(a) and (e) required Qwest to file interconnection agreements with the
Commission. The ALI found and the record shows that Qwest made eleven written agreements
with various CLECs that Qwest had not filed with the Commission for approval before the
Department brought its complaint and one oral agreement between Qwest and McLeodUSA
(McLeod) that Qwest has never reduced to writing and submitted to the Commission for approval.
By failing to file these agreements, Qwest violated 47 U.S.C. § 252(a) and (e).

B. Discriminatory Conditions on Resale: Violation of 47 U.S.C. § 251(b)(l)

47 U.S.C § 25l(b)(1) prohibits local exchange companies (LECs) such as Qwest from imposing
unreasonable or discriminatory conditions on resale and 47 U.S.c. § 25 1(c)(2)(D) requires LECs to
provide interconnection on rates, terms and conditions that are nondiscriminatory. In addition, 47
U.S.C. § 25l(c)(3) requires incumbent LECs such as Qwest to provide access to network elements
on an unbundled basis on rates, terms, and conditions that are nondiscriminatory.

The ALI found and the record shows that in each of the twelve interconnection agreements cited by
the Department, Qwest provided terms, conditions, or rates to certain CLECs that were better than
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the terms, rates and conditions that it made available to the other CLECs and, in fact, kept those
better terms, conditions, and rates a secret from the other CLECs. In so doing, Qwest
unquestionably treated those select CLECs better than the other CLECs, thereby discriminating
against them in violation of the cited provisions of Section 251.

c. Violation of State Anti-Discrimination Statutes

As the Commission found in its November 1, 2002 Order adopting the ALl's Report, Minn. Stat.
§ 237.09 and § 237.60, subd. 3 prohibit discrimination in the provision of intrastate service and
Minn. Stat § 237.121, subd. 5 prohibits a telephone company from imposing "unreasonable or
discriminatory restrictions on the resale of its services." The ALl found and the record supports
the Commission's fmding that Qwest has provided preferential treatment to some CLECs in
violation of federal law. The discriminatory actions cited also violate the above-cited Minnesota
statutes because the discriminatory activity is the same (providing preferential treatment to some
CLECs) and the local service affected is clearly intrastate service. Qwest's activity withholding
from most CLECs the favorable terms offered to others also violates the "unreasonable restriction
on resale" provision of Minn. Stat § 237.121, subd. 5. See Order at page 6.

III. AMOUNT OF PENALTY IMPOSED

The Commission has reviewed the record, including the :filings ofthe parties specifically on penalty
issues, in light of the factors that Minn. Stat. § 237.462, subd. 2 directs it to consider in setting
penalty amounts. Having completed this review, the Commission will assess a penalty of$10,000
per day for two of the unfiled agreements that had the greatest anti-competitive and discriminatory
negative impact (Eschelon IV and McLeod III) and $2,500 per day for the remaining 10 unfiled
agreements for a total of$25.95 million.3

The distinction in penalty levels for the various agreements is justified because while failure to file
all the agreements was serious and warrants a significant penalty, as discussion of the statutory
factors applicable to all the agreements shows, failure to file the Eschelon IV and McLeod III
agreements disadvantaged the other CLECs on a much larger scale. Therefore, Qwest's knowing
and intentional failure to file these two agreements warrants the highest per day penalty allowed.
Distinguishing characteristics of these two agreements are set forth below.

Eschelon IV - Qwest agreed to provide Eschelon with a 10 percent discount on all the aggregate
billed charges for all purchases made by Eschelon from Qwest from November 15, 2000 through

3 Total violation days for Eschelon IV and McLeod III were 1,165, as delineated
below, times $10,000 per violation day equals $11,650,000. Total violation days for the
remaining agreements was 5,722, as delineated below, times $2,500 per violation day equals
$14,305,000. Total penalty for all 12 agreements, therefore, is $25,955,000.
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December 31, 2005. In addition, a "consulting" arrangement contained in the agreement was a
sham designed to conceal the discount that Qwest agreed to provide Eschelon. See AU's Report,
Findings 124-130, pages 21-22.

McLeod III - Qwest entered an oral agreement with McLeod to provide discounts ranging from
6.5-10 percent depending on the volume of McLeod's purchases over the course of the year. The
discount applied to McLeod's purchases ofunbundled network elements (UNEs), payments for
switched access, wholesale long distance and tariffed retail services. Testimony of a Qwest witness
continuing to deny the existence of the discount agreement was found not credible. See ALl's
Report, Findings 316-345, pages 43-47.

In these agreements, Qwest provided discriminatory monetary advantages to these two CLECs far
surpassing the advantages conferred by the other agreements (and, conversely, disadvantaged the
other CLECs that much more deeply).

The violation day count for each agreement and calculation of the total penalty for all 12 agreements
are as follows:

1. $10,000 per violation day for the most egregious behavior, the Eschelon IV and McLeod III
unfiled agreements, and $2,500 per day for each of the remaining 10 unfiled agreements.4

The Eschelon IV and McLeod III unfiled agreements involve the most serious violations by
far. While all the unfiled agreements are patently discriminatory on their face and violated
laws intended to protect fledgling competitors and competition in the local telephone
industry and the ratepayers who are to benefit from that competition, the Eschelon IV and
McLeod III violations warrant the maximum penalty allowable under the law because by
giving selected CLECs such a significant price edge over their competitors (the 10%
discount), they had the potential to cause the most serious damage to competition. The
intentional violations connected to the 10 other unfiled agreements are also serious and
damaging, but to a lesser extent. The Commission concludes that they warrant a substantial
but lesser penalty amount: $2,500 per violation day.

2. For the Eschelon IV and McLeod III unfiled agreements, the violation days began on the day
each was made (11/15/00 and 10/26/00, respectively) and ran until 3/1/02 and 9/20/02, 471
days and 694 days, respectively, for a total of 1,165 violation days.

4 Some of the agreements contained multiple violations, but the Commission will accept
Qwest's suggestion and assess the penalty for each agreement that was not filed rather than for
each violation contained therein.
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Name of Agreement Start DateS End Date Number of
Violation Days

1. Eschelon IV 11/15/00 03/01/026 471

2. McLeod III (oral agreement) 10/26/00 09/20/027 694

TOTAL 1,165

3. For the remaining 10 unfiled agreements, the 5,722 violation days attributable to these
agreements are calculated as follows:

Name of Agreement Start Date End Date Number of
Violation Days

1. Eschelon I 02/28/00 03/01/02 732

2. Eschelon II 07/21/00 03/01/02 588

3. Eschelon III 11/15/00 03/01/02 471

4. Eschelon V 07/03/01 03/01/02 241

5. Esche10n VI 07/31/01 03/01/02 213

6. Covad 04/19/00 03/01/02 681

7. Small CLECs 04/28/00 03/01/02 672

8. McLeod I 04/28/00 03/01/02 672

9. McLeodII 10/26/00 03/01/02 491

10. US Link! InfoTel 07/14/99 03/01/02 961

TOTAL 5,722

5 The Start Dates used in these calculations are the dates found by the ALJ as part of
his Report and Recommendations. No party has challenged the Start Dates found by the ALJ
for the 11 written agreements.

6 The End Date March 1, 2001 is the date that Qwest, following the Department's
complaint that Qwset had failed to file certain interconnection agreements as required by law,
filed selected portions of 11 written but theretofore unfiled agreements.

7 The End Date September 20, 2002 is the date that the Administrative Law Judge
issued his Report and Recommendations in this matter, finding (among other things) the
existence of this oral agreement between Qwest and McLeod.
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III. STATUTORY FACTORS CONSIDERED

The penalty amount set forth in the preceding section is based upon consideration of the factors set
forth in Minn. Stat. § 237.462, subdivision 3. The Commission's consideration of these factors
follows.

Factor 1: Wilfulness or intent of the violation

The degree of Qwest's wilfulness and intent to violate the cited anti-competitive laws was quite
high. The record indicates that Qwest's activities were not isolated, spur-of-the-moment decisions
by entry-level personnel but were taken in a calculating and deliberate manner by experienced, high­
ranking Qwest officials. Qwest has defended these actions as being the result of confusion over
what the law required. This defense has no merit. 8

Contrary to Qwest's assertion in this matter, the type of agreements that are required to be filed
under 47 U.S.c. §§ 251(a) and (e) was clear at the time Qwest chose not to file these
agreements, based on the plain language of the federal law. Qwest's argument that its employees
did not file these agreements because they were confused or had a good faith different view
regarding the meaning of the law and their responsibilities under the law is not supported in the
record and, in light of the plain language of the law, is not credible. 9

In these circumstances, it is unmistakable that Qwest knowingly and intentionally violated 47
U. S.c. §§ 252(a) and (e) because Qwest knew that the referenced statutes required the Company
to file these agreements with the Commission and the Company intentionally did not make the
required filing. 10 Likewise, there is no question that Qwest knew that it was extending special

8 See ALl Report in which he reviewed the ways Qwest was unmistakably on notice of
the requirement to file these agreements (Finding Nos. 6-28) and concluded, with respect to each
unfiled agreement, that Qwest acted knowingly and intentionally in failing to file these
interconnection agreements and in discriminating against the unfavored CLECs. See ALl
Findings cited in footnotes 10 and 11.

9 As the ALl found, a common understanding of what must be filed (interconnection
agreements) and what constitutes an interconnection agreement is shared by the Department,
AT&T, the Residential and Small Business Utilities Division of the Office of the Attorney
General (RUD-OAG), the Iowa Utilities Board and even reflected in Qwest's own SGAT
(Section 4). ALl Report, Finding of Fact #28. The validity and accessibility of this
understanding is further confirmed by the FCC's October 4, 2002 Memorandum Opinion and
Order in which the FCC articulated a filing standard virtually identical to the standard stated
by the ALl, stating that its articulated standard "flows directly from the statute."
Memorandum Opinion and Order, Paragraph 10. See WC Docket No. 02-89.

10 See ALl's Report, Finding Nos. 45, 58, 65, 75, 86, 103, 114, 138, 148, 165, 184,
196, 205, 213, 221, 229, 240, 248, 256, 264, 281, 290, 302, 311, 342, and 353.
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tenns to the select CLECs and that it was keeping these tenns secret from CLECs in general. 11

These discriminatory actions were taken with the clear intention to favoring some CLECs at the
expense of other CLECs, reflecting a high degree of intentionality on the part of Qwest.

Factor 2. The gravity of the violations

State and federal telecommunications law has undertaken to promote competition in the local
telephone market. Central to the fair development of competition in the local telephone market is
the legal requirement (state and federal) that the tenns and conditions that the incumbent carrier
(Qwest) makes available to any local telephone provider will be made available across-the-board to
all local service providers. Qwest's making secret deals with selected CLECs strikes to the heart of
the government's detennination to protect developing local competition.

In addition, some of Qwest's secret deals that violated state and federal law also sought to subvert
the regulatory process by buying the silence of certain CLECs on matters before the Commission
(US West merger with Qwest and Qwest's 271 application) and the FCC (Qwest's 271
application).12 A relevant issue in both the merger and Qwest's 271 application is whether Qwest

11 See ALl's Report, Finding Nos. 46, 59, 67, 77, 88, 105, 117, 140, 150, 167, 187,
198, 207, 215, 223, 231, 242, 250, 258, 266, 282, 291, 304, 313, 344, and 354.

12 Eschelon I, Paragraph 16 - Eschelon agrees not to oppose Qwest merger; Eschelon III,
2nd Paragraph of Section 1 - Eschelon agrees not to oppose Qwest's efforts to obtain 271
authority; Covad (last paragraph) - Covad agrees to withdraw opposition to Qwest merger;
Small CLECs, Paragraph 3 ofthe Recitals - 10 CLECs agree not to oppose merger and to
encourage expeditious processing and review; McLeod I, Paragraph 1, page 2 - McLeodUSA
agrees to withdraw opposition to Qwest merger; and McLeod III (oral agreement) - McLeodUSA
agrees not to oppose Qwest's efforts to obtain 271 authority. See AU Report, Finding Nos. 361­
363.
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has fairly and adequately opened the Minnesota telephone market to competitors.13 Qwest's unfiled
agreements with Eschelon, McLeod, Covad, and 10 Small CLECs sought to secure the silence of
those companies, thereby skewing the regulatory record. The gravity of Qwest's actions in so doing
can be likened to bribing potential witnesses not to report what they saw to an administrative
body. 14

While Qwest's activity buying silence injured the regulatory process in general and is reprehensible
as such, the relevant consideration for this proceeding (penalty assessment) is that it also directly
harmed the unfavored CLECs in an anti-competitive and discriminatory manner. Qwest removed
valuable sources of input regarding actual commercial usage and issues that major CLECs were
dealing with at the time. It is reasonable to assume, as Qwest apparently believed, that McLeod and
Eschelon's information would have generally hurt Qwest's position and helped the CLECs'
position. By keeping relevant information from regulators, Qwest sought to skew the process in its
favor, all to the detriment of the unfavored CLECs who, due to Qwest's actions, would not be
receiving the benefits ofproper regulatory process.

Furthermore, CLECs have been harmed monetarily and customers have been harmed by Qwest
impeding fair competition in this manner. The direct and inevitable result of such anti-competitive
behavior is that customers have been deprived of the benefit of a market place fairly and freely open

13 The Telecommunications Act of 1996 authorizes a Bell Operating Company (BOC)
such as Qwest to enter in-region interLATA and interstate telecommunications services (the long
distance telecommunications market) upon compliance with certain provisions of 47 U.S.C.
§271. Section 271 requires the Federal Communications Commission (FCC) to make certain
findings before approving a BOC application, including the following: 1) the BOC has fully
satisfied each competitive checklist item contained in §271(c)(2)(B); 2) the BOC's requested
authorization will be carried out in accordance with the requirements of §272; and 3) the BOC's
entry is consistent with the public interest, convenience, and necessity.

As part of its 271 application, Qwest must make state-specific evidentiary showings and
separately identify each state's relevant performance data. The Commission has the
responsibility under §271 (d)(2)(B) to advise the FCC whether Qwest meets the fourteen point
competitive checklist. The FCC has asked the state commissions to fully develop a factual
record regarding the BOC's compliance with the requirements of section 271 and the status of
local competition. The Commission has several current dockets assessing Qwest's 271
application, including Docket Nos. P-421/CI-Ol-1370 (the six non-aSS competitive checklist
items); P-421/CI-Ol-1371 (the eight ass competitive checklist items); and P-412/CI-Ol-1373
(public interest, convenience and necessity considerations).

14 Of particular note, Qwest's purchase ofneutrality from Eschelon and McLeod in the
271 process sought to eliminate any relevant information and insights throughout 271 related
proceedings from two of Qwest's largest competitors on issues that Eschelon and McLeod could
be reasonably expected to have relevant information and views, including the Regional Oversight
Committee-Operational Support Systems (ROC-OSS) test and final report and the aSS-related
Commission Docket No. P-421/CI-Ol-1371.
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to competItIOn. While this harm may not be quantified in terms of dollars and cents, the first fruits
of competition (lower prices and wider choices) were undoubtedly impacted by Qwest's anti­
competitive and discriminatory behavior.

• Example of the impact on price: CLECs not getting the 10% discount obviously could not
offer their products at a price reflecting that discount. They were, therefore, at a competitive
disadvantage vis a vis the favored CLECs. This discriminatory treatment hurt both the
unfavored CLECs and their customers.

• Example of impact on choice: CLECs not receiving the 10% discount were inhibited from
expanding their local marketing efforts and potentially discouraged from entering the
Minnesota local market, thereby reducing customer choice.

Finally, the gravity of the violation is judged as much by what it intended to accomplish as by
quantifying the monetary harm. In this case, the Commission concludes that Qwest intended to
disadvantage certain CLECs, its competitors, through illegal means. That is a grave matter.

Factor 3: History of Past Violations

This is not the first time that the Commission has had to fine Qwest for knowingly and intentionally
thwarting competition in the Minnesota local market. In Docket No. P-421/C-01-391, the
Commission found that Qwest knowingly and intentionally violated its obligation to act in good
faith under its interconnection agreement with AT&T by

a) creating a specious position to support its refusal to conduct AT&T's UNE-P test,
when that refusal was actually based on Qwest's retail business interests;

b) imposing its position regarding its testing obligations upon AT&T, whether
specious or correct, without informing AT&T, by delaying AT&T's opportunity to
challenge that position, by concealing its true intent to allow only certification
testing, and by attempting to avoid and by delaying the UNE-P test by engaging
AT&T in long and unnecessarily difficult negotiations over UNE-P testing that
Qwest never intended to allow... ; and

c) sending the letter ofAugust 29,2001, to AT&T making false and misleading
statements. is

is See In the Matter of the Complaint ofAT&T Communications of the Midwest, Inc.
Against Qwest Corporation, Docket No. P-421/C-01-391,ORDER ASSESSING PENALTIES
(June 18, 2002), page 9.
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The specific laws Qwest violated regarding AT&T are not the ones involved in this case, but the
effect and intent of Qwest' s knowing and intentional actions (to benefit itself, to disadvantage its
competitors, and to harm competition) is a common thread, and the harm resulting to competitors,
to the competitive market, and to consumers is similar.

Also similar in both cases, the Commission found that Qwest's actions were not, as Qwest asserted,
simply mistaken interpretations of its obligations. In the AT&T complaint docket, the Commission
stated at page 10 of its ORDER ASSESSING PENALTIES:

Qwest's determination that it could refuse to engage in the cooperative testing
requested by AT&T unless it was satisfied that AT&T was using that testing for
market entry was not simply a mistaken interpretation of its obligation under the
Interconnection Agreement. It was not supported by the terms of the Interconnection
Agreement but was a position developed and used by Qwest to prevent AT&T from
developing data that AT&T could use to present to regulatory officials in opposition
to Qwest's 271 applications. [Footnote omitted.] The Commission recognizes that
this was a further example ofbad faith on Qwest's part.

Elsewhere in the ORDER ASSESSING PENALTIES, the Commission stated:

Qwest acted unilaterally to delay the testing AT&T requested and eventually
determined not to do the testing at all, offering only to do its standard testing.
Qwest, as the monopoly power making the decision to proceed in this manner was
acting not only to delay AT&T's entry into the market but was effectively keeping
AT&T out of the market by dictating what testing was appropriate for AT&T and
giving no heed to AT&T's stated testing needs. This was clearly not an appropriate
role for Qwest. Not only did it impact AT&T but it also impacted any other CLEC
that wanted information that Qwest deemed was not necessary for it to have.

The Commission also notes its concern that Qwest made unilateral decisions without
asking the Commission for guidance or assistance. Qwest clearly did not want the
Commission involved. It made its own determination ofwhat it was required to
provide AT&T without involving the Commission. At one point in the negotiations,
AT&T requested that Qwest come to the Commission for a tariff waiver. Qwest
refused to ask for such a waiver and subsequently asserted the tariff as a reason for
not providing the residential lines AT&T requested. The ALJ found that this reason
was "bogus" because Qwest was fully aware of the regulatory process and knew that
it was possible to get the waiver. Rather than seeking Commission guidance, Qwest
was dictating what could and could not be done by a CLEC to enter the market. This
is not acceptable.

In assessing a penalty against Qwest in the amount of$7,500 per violation day, the Commission
justified not levying the maximum amount authorized by statute ($1 O,OOO/day) as follows:
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.. .the Commission will not assess the maximum penalty in this instance, recognizing
that Qwest did ultimately cooperate in the testing, thereby mitigating the harm
done. 16 However the Commission finds that the serious nature of this occurrence,
combined with the harm to consumers and considering the serious effect Qwest's
behavior could have on competition, compel the Commission to assess a penalty
designed to have an impact on Qwest. For these reasons, the Commission will assess
Qwest a penalty of $7,500 per day for the period beginning January 12, 2001 through
May 11,2001.

Given the gravity of the current violations and their similarity to the previous violations found in the
AT&T Complaint, the other items identified for consideration under the "History of Past
Violations" heading (number of previous violations found, the response ofQwest to the previous
violation identified, and the short time elapsed since the last violation) cast comparatively little
light.

Factor 4: The Number of Violations

In 12 separate unfiled interconnection agreements, Qwest committed 26 individual violations by
failing to file, as required, 26 distinct provisions regarding interconnection and access to unbundled
network elements (UNEs).

The significant duration of each agreement (the intended duration of the most damaging secret
agreement was five years and 6 weeks) indicates Qwest's intention to advantage favored CLECs
and disadvantage the non-favored CLECs for a significant period of time.

Likewise, the number of violations and several repeat violations with the same favored CLEC
within a relatively short period of time also suggests that these anti-competitive and discriminatory
practices were not aberrations but represented a concerted portion of Qwest strategy.

Finally, the number of violations of this sort (unfiled agreements disadvantaging competitors to
Qwest's advantage) appears not to have been limited by Qwest's internal moral compass. Instead, it
appears that these violations would have continued and multiplied if Qwest had not been
apprehended in this activity and brought to light by the Department. These considerations auger for
a significant penalty.

Factor 5: the Economic Benefit Gained by the Person Committing the Violation

Qwest gained several significant advantages for itself from its promises to the CLEC parties to the
unfiled agreements. The most significant of these advantages was the promise Qwest obtained from

16 Note that in this case by contrast, Qwest has never agreed to offer CLECs the same
deals it gave Eschelon and McLeod.
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Eschelon and McLeod USA, two of Qwest's largest wholesale customers, to remain neutral (silent)
during the consideration of Qwest' s Section 271 applications by state and federal regulators. 17

Qwest undoubtedly benefitted monetarily from the portions of the unfiled agreements that secured
silence from certain CLECs regarding Qwest's 271 petition. First: Qwest did not have to deal with
objections and complaints from Eschelon and McLeod, two of the largest CLECs in Minnesota, in
the context of its 271 petition. This immediately saved Qwest legal and administrative expenses
that defending against those objections would entail. Moreover, Qwest clearly believed that
purchasing the silence of Eschelon and McLeod enhanced Qwest's chances of a favorable outcome
for its 271 petition. While the exact value to Qwest of a successful 271 petition (revenues to be
achieved upon re-entry in the long distance market in Minnesota and its 14-state region) has not
been established in this docket, there can be no question that its monetary value to Qwest is
considerable, given the substantial resources Qwest has invested in that project in Minnesota and
elsewhere in its l4-state region.

Qwest benefitted monetarily from the neutrality portions of the unfiled agreement in not having to
address in a number of Minnesota dockets the substantial service-related problems experienced by
Eschelon. ALl Finding No. 370, page 51.

Qwest secured guaranteed revenue streams of $150,000,000 from Eschelon and a significant sum
from McLeod as part of its unfiled discount agreements. By entering into the unfiled discount
argument with McLeod, Qwest also secured McLeod's commitment not to remove its
telecommunications traffic from Qwest's network. AU's Finding No. 317, page 51.

By concealing both discount agreements and keeping them unavailable to other CLECs, Qwest
benefitted by saving several million dollars in Minnesota alone. ALl Finding No. 372, page 51.

Factor 6: Corrective Actions Taken or Planned

The Commission believes that what has been most damaged by Qwest's anti-competitive behavior
is the competitive environment in Minnesota and more concretely, Minnesota CLECs.

The AU concluded:

Qwest has not taken meaningful corrective action to remedy the harm caused by
failing to file the specific agreements cited in the complaint. Qwest does intend to
seek Commission consideration of a subset of the provisions complained about here,
but only if the Commission first determines that it must. ALl Report, Paragraph
380, page 52.

Following its adoption of the AU's Report, the Commission has given Qwest two opportunities in
the Penalty Phase of this proceeding to propose corrective actions (penalties). The actions proposed
to be taken by Qwest in its Penalty Phase filings fail to address the identified harms and their root.

17 See ALl's Report, Paragraph 369, page 51.
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Moreover, Qwest's proposals fail to take responsibility for its anti-competitive and discriminatory
behavior and may, as the following analysis shows, actually serve to retard, rather than restore,
competition in Minnesota. The components of Qwest' s proposed penalty package are evaluated as
follows.

1. Opt-in

Qwest proposed to allow CLECs to opt-in to 21 of the 26 initially unfiled provisions, waiving the
procedures that require Commission approval. For the remaining five provisions, Qwest states that
it will make these provisions available for opt-in to any Minnesota CLEC that has the same disputes
and has not reached alternative resolution. Qwest's proposal was not the same as the terms in the
agreements that included both interstate and intrastate services and which covered all states in
Qwest's region for both interstate and intrastate services. While Qwest's proposal has some value,
making the 26 provisions available is clearly preferable to Qwest's proposal, as part of a
restitutional remedy. See discussion below.

2. Ten Percent Discount/Credit

Qwest proposed to give CLECs credit against future purchases of an amount equal to 10% of their
purchases of Section 251 (b) or (c) items in Minnesota under any interconnection agreement or
Statement of General Available Terms (SGAT) during the time period from January 1,2001
through June 30, 2002. Qwest stated that Eschelon and McLeod would not be eligible for this credit.

Qwest's proposal would restore some of the detriment caused to CLECs and therefore contribute to
undoing the anti-competitive effects of its actions. However, it is also similar to agreeing to put
back some but not all of the candy taken from the grocery store and as such cannot be considered a
penalty.

3. Wholesale Service Quality Standards

As part of this Penalties Phase, Qwest proposed wholesale service quality standards that are inferior
to certain aspects of the Minnesota Performance Assurance Plan (MPAP) adopted by the
Commission on November 26,2002 in Docket No. P-421/AM-01-1376. In addition, Qwest's
proposed standards are inferior to standards developed by the Department and a coalition of CLECs
and now currently before the Commission for adoption in the Wholesale Service Quality Standards
proceeding. Docket No. P-421/AM-00-849. Adoption of the lower standards proposed by Qwest in
this Penalty Phase would conflict with the Commission's MPAP decision and improperly preempt a
decision soon to be made on the record established in the Wholesale Service Quality Docket.

4. Minnesota Liaison

Qwest proposed to make a designated executive available to Minnesota CLECs to serve as a liaison
if the normal reporting hierarchy is not successful in resolving disputes. Since most interconnection
agreements currently have an escalation process, Qwest's proposal has value beyond current
practices only if the liaison is granted authority to make decisions and resolve the complaint in a
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timely manner. It would be time-consuming to track the success of this proposal, whose
effectiveness would only be shown by a fact-intensive analysis over a long period of time. In these
circumstances, the proposal has marginal value as a penalty or to restore/enhance the competitive
market place.

5. Review Committee and Independent Auditor

Qwest announced a number of changes to its internal decision-making procedures to ensure future
compliance with all the legal requirements at issue in this proceeding. Qwest suggested that a new
"filing standard" will help, that these mistakes were made due to inexperience, and that this will not
happen once "experienced regulatory and legal personnel" are involved, and that restructuring the
Wholesale Business Development Department is key to this not happening again.

Any changes Qwest needs to ensure that it complies with the law would be a benefit to Qwest and
can hardly be viewed as a penalty. Moreover, reporting these changes as necessary to comply with
the law simply continues Qwest's unfounded defense that its failure to file the agreements in
question was the result of confusion or ambiguity about what the law required Emphasizing these
changes continues Qwest's pattern of denial regarding the knowing and intentional violations of the
law found by the AU and the Commission in this matter. 18

6. Voicemail to CLECs

Qwest proposed to provide CLECs the opportunity to purchase voicemail at retail prices from
Qwest for use in conjunction with the CLEC's UNE-P functions for the next three years. The
benefit to CLECs over the status quo is limited since existing law arguably requires the provision of
voicemail to CLECs at retail prices. In addition, Qwest's proposal is limited to three years.

While Qwest's proposal may reduce the barriers to competition for the three-year period, the three­
year limit places the CLEC in the awkward position of marketing a product to customers when it
will be unable to continue to provide the service in a relatively short time. Customers of CLECs
may well feel that they have been subject to "bait and switch" tactics once they learn that the
CLECs cannot continue the voicemail service after three years. In addition, CLEC customers who
have grown accustomed to having voicemail from the CLEC over the three year period will
experience diminished service from the CLEC when voicemail is no longer available through the
CLEC and will be ripe for recruitment by Qwest.

Finally, Qwest has acknowledged that its proposal will result in additional revenue to Qwest.
Therefore, it cannot be viewed as a penalty.

7. Promise to Add 100 Jobs in Minnesota

Due to commitments Qwest made in the Stipulation and Agreement approved by the Commission in

18 See Commission discussion of the knowing and intentional nature of Qwest's
violations, above at page 4.
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the Qwest merger19
, Qwest already has an outstanding commitment to add 300 new jobs in

Minnesota. Compliance with that commitment has not been verified. As part of its Penalty Phase
package, Qwest proposed to add an additional 100 jobs in Minnesota (50 in Duluth and 50
elsewhere). At the November 19,2002 hearing on this matter, Qwest clarified that the 50 jobs in
Duluth are jobs Qwest was planning to eliminate.

In the face ofemployment trends in the telephone industry, realization of the job commitments is
doubtful at best. The realities of enforcing Qwest's employment pledges aside, Qwest's promise to
retain 50 jobs in Duluth and add 50 jobs elsewhere in Minnesota is not logically related to undoing
past discrimination and anti-competitive violations or ensuring against such illegal activity in the
future. Any benefits actually realized from such a proposal (benefits to the particular workers and
the communities affected) do not relate to the harms caused by Qwest's anti-competitive and
discriminatory actions. They do not restore damaged CLECs or advance the competitive market in
Minnesota. Provision of 100 jobs would not increase the ability of competitors to compete.
Instead, the Company's gesture aimed at generating good will among its employees will increase
Qwest's ability to compete. This may be a wise business decision by Qwest but it certainly is not a
penalty.

8. Expanded DSL Offerings

Qwest proposed to offer DSL to twelve rural exchanges of its choosing. Qwest valued its proposal
to expand digital subscriber loop service (DSL) deployment at $5 million.

The Commission favors expansion of DSL deployment to enable residential and business customers
in rural exchanges to have high speed internet access. However, there are downsides to Qwest's
proposal that mitigate its benefit.

First, one of the targeted exchanges (Waseca) already has DSL provided by a CLEC; at least two of
the exchanges (Luverne and Albert Lea) have a CLEC competitor for high speed internet access;
and all of the exchanges identified in Qwest's proposal (except Pine City) have high speed internet
access available through the local cable company. The current availability ofan adequate high
speed internet product and consideration for the investments made by CLECs and cable operators in
Minnesota diminishes the incremental value ofQwest's DSL deployment proposal.

In addition and more fundamentally, however, the record does not indicate that this or similar
deployment would not have occurred anyway, regardless ofthe penalty phase of this proceeding. It
has not been established, for example, that such deployment is not cost effective for the Company.

19 On June 28, 2000, the Commission issued its ORDER ACCEPTING
SETTLEMENT AGREEMENT AND APPROVING MERGER SUBJECT TO CONDITIONS
in Docket No. P-3009, 3052, 5096, 421, 30l7/PA-99-ll92. In that Order, the Commission
approved the Stipulation and Agreement regarding the merger of the parent corporations of US
West, LCI International Telecom Corp., USLD Communicating, Inc., Phoenix Network, Inc.,
and US West Communications, Inc.
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Instead, it clearly will leave the Company in a better position to compete in the locations where
deployment occurs, in response to competitive challenges in those exchanges.

Once again, therefore, it appears that Qwest's proposal to deploy DSL does not relate to mitigating
or remediating the harms to CLECs or to the competitive market caused by the Company's anti­
competitive and discriminatory behavior but may well exacerbate those harms.

9. Privacy Product to Senior Citizens

Qwest proposed to provide its "No Solicitation" product free of charge for three years to both Qwest
subscribers and CLEC subscribers that are 65 and older. The product plays a taped message at the
beginning of every phone call directing solicitors to add the called number to the do-not-calliist and
to hang up the phone.

Several factors decrease the value of this product. Minnesota law has established a do-not-call list
on which subscribers of any age can be listed for free. Telemarketers who place calls to persons on
the state's do-not-calliist are subject to penalties set forth in the statute. Other advantages ofthe
state's do-not-calliist over Qwest's "No Solicitation" product are: I) the state's method does not
subject all callers to the "No Solicitation" product's taped message; and 2) subscribers need not
disclose their age to obtain for free the protection of the state's do-not-call list.

In addition, as a switch-based functionality, the product will only be available to those CLECs that
use Qwest to perform their switching function. The product will not be available to customers of
CLECs that are facility-based providers and CLECs that purchase UNEs but use their own
switching. Thus, to the extent that the No Solicitation product has value, Qwest providing the
product at no cost to Qwest end-use customers and customers ofCLECs that use Qwest's switching
functionality will disadvantage CLECs that provide their own switching. Generally speaking,
measures adopted to repair damage to CLECs and the competitiveness ofthe market place should
not favor some CLECs over others. Prejudice against CLECs who do not use Qwest's switching
functionality is not warranted.

Finally, like many of the proposed "penalty" components previously addressed, offering the "No
Solicitation" product free to seniors does not relate to restoring injured CLECs or to enhancing the
injured competitive market. Also, like the employment promises and the proposed DSL deployment
to select rural communities, the free "No Solicitation" offer to seniors appears intended to generate
goodwill for Qwest in this matter rather than to provide a reasonable penalty for its illegal activity.

In sum: Based on the foregoing analysis, Qwest's proposed penalties provide for greater benefits to
Qwest than to its CLEC competitors, Minnesota consumers, or the Minnesota telecommunications
marketplace.

Factor 7: Annual Revenue and Assets of the Company Committing the Violation

Qwest Communications International, mc., Qwest's parent, has publicly reported annual revenues of
over $230 billion and assets of over $74 billion for the year 2001. See ALI Report, Finding #382,
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page 53. Given these resources, the penalty assessed in this Order will not impact the Company
unreasonably.

Factor 8: Financial Ability of the Company to Pay the Penalty

The ALl noted that Qwest, including any affiliates that have 50 percent or more common ownership
or that own more than 50 percent of the company, has $20 billion in annual revenue. The ALJ found
that Qwest has the financial ability to pay any fine assessed by the Commission. The ALJ cited
Qwest's witness Audrey McKinney as supporting that conclusion. ALJ Report, Finding #383, page
53.

The Department observed that while Qwest has had some difficult financial times in the past for its
total operations, there has been no indication that Qwest's Minnesota operations have been anything
but financially successful. The Department noted that Qwest's choice to operate under an Alternative
Form of Regulation (AFOR) was based on the incentive to retain revenues beyond what it would be
allowed under rate of return regulation. And although Qwest's AFOR Plan protects consumers of
basic service from price increases over the five-year term of the plan, the Department noted that the
AFOR plan does not prevent Qwest from increasing the rates for services in the remaining two
categories of services: flexibly priced and non-price regulated services. Since its AFOR was
adopted, Qwest has increased the rates for various services classified as flexibly priced and non-price
regulated services.

Some indication about Qwest's financial ability in the penalty phase context can be gained from the
monetary valuation the Company has put on the value of its own penalty proposals. While Qwest
characterized the exact dollar valuation of its proposed remedies as a trade secret, suffice to say that it
is a figure substantially larger that the penalty amount assessed against Qwest in this matter.

Factor 9: Other Factors - Deterrent Effect

The Commission believes it is desirable to motivate Qwest to desist in the future from anti­
competitive behavior. Many parties have identified the problem as being Qwest's view of (hence
treatment of) wholesale customers as competitors to eliminate rather than as customers to serve.
They have suggested that the goal must be to reform Qwest's approach, to lead it from the anti­
competitive behavior identified in this and related dockets and to build a competitive environment
which motivates Qwest to begin treating wholesale customers as customers rather than competitors.
In that context, the Commission believes that a proper consideration in determining the size of a
monetary penalty is that it be large enough to motivate abandonment of anti-competitive behavior by
indicating the seriousness with which the Commission views such behavior. In addition to being
consistent with the factors previously addressed, the fine must be appropriately sized 1) to clearly
indicate what Qwest can expect next time if it does not abandon its anti-competitive and
discriminating behaviors and 2) hence, to deter such behavior.
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IV. APPROPRIATE CORRECTIVE ACTIONS TO BE TAKEN BY QWEST

The Commission believes that what has been most damaged by Qwest's discriminatory and anti­
competitive behavior is the competitive environment in Minnesota and more concretely, Minnesota
CLECs and their customers. As shown above, Qwest's proposals fail to take responsibility for its anti­
competitive behavior and would further retard, rather than restore, competition in Minnesota. And
while the penalty amount discussed above is warranted under the statutory considerations to punish
serious knowing and intentional activity and to deter future activity of that kind, it does not directly
address the key harms to competition in Minnesota identified by the Commission.

Appropriate Corrective Action for Discriminatory Acts

Local competitors and local competition that have been unquestionably harmed by Qwest's anti­
competitive and discriminatory actions must be restored to the greatest extent feasible. While the
Commission cannot tum back the clock and let competition proceed as it would have absent this anti­
competitive activity, the Commission can take realistic steps in that direction as part of the
Commission's authority to remediate the effects of Qwest' s discrimination?O

Specifically, appropriate remediation requires three things.

First, Qwest must make the 26 provisions in the unfiled agreements identified in this case available to
the CLECs.

Second, Qwest must allow the CLECs to experience (for a two-year period, November 15,2000 to
November 15,2002) the savings they would have experienced, had the unfiled agreements been filed
and, hence, available for them. This reasonable restoration period will strengthen them financially,
allowing them to compete more vigorously. Since the money in question (money over and above the
price the CLEC would have paid if it had the benefit of the best of the unfiled agreements) is money
that the CLECs have already paid to Qwest, the CLECs who have overpaid due to Qwest's illegal act
should receive that amount from Qwest in cash or as a credit toward future purchases, whichever the
CLEC chooses.

Third, Qwest should allow CLECs to purchase services from Qwest at the same price that would have
been available to them under their choice of the unfiled agreements for a 24-month period, beginning
with the date of this Order.

The second and third requirements cover a 48 month period altogether, which is reasonable, given
that the length of the most favorable of the unfiled agreements (hence the length of the agreements
that the CLECs would have chosen) was 5 years and 6 weeks. Had these agreements been filed (made
public) as the law required, other CLECs would have been able to adopt them for the same time
period.

20 Minnesota's anti-discrimination statutes, Minn. Stat. §§ 237.09, 237.60, subd. 3,
and 237.121, subd. 5.
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There are two exceptions to the second and third requirements. Two CLECs, Eschelon and McLeod,
were the beneficiaries of the two most favorable unfiled agreements. They participated in and
benefitted from Qwest's illegal activity and were prepared to do so for the full length of their
agreement. Moreover, when the Department brought these agreements to light and Qwest terminated
their agreements, they received substantial buy-out payments from Qwest.

In these circumstances, these two CLECs have already received the discount benefits applicable to
their purchases between November 15,2000 and November 15,2002 and should not be allowed to
experience discounts on future purchases (during the 2-year period available to other CLECs under
this Order) until they (McLeod and Eschelon) purchase services from Qwest for which the discount
amounts (not available to them but computed in a tracker account) equal the amount of the contract
termination payments received from Qwest.

V. OPPORTUNITYTO STAYPENALTY

Finally, the Commission's authority to order the foregoing three-steps to remedy Qwest's
discriminatory action is clear. In addition, the monetary penalty assessed is appropriate based on the
factors discussed in this Order. Nevertheless, practical public policy considerations incline the
Commission to believe that the significant and warranted fine assessed in this Order should be
coupled with the possibility of avoiding it if Qwest agrees to take and does take the appropriate three­
step corrective (market-remediative) actions previously identified. This opportunity is provided to
Qwest based on the Commission's preference for an outcome to this matter that restores the local
competitive market in Minnesota most directly and efficiently.

VI. RIGHT TO REVIEW

A penalty imposed under Minn. Stat. § 237.462 shall not be payable sooner than 31 days after the
Commission issues its final order assessing the penalty. The person subject to the penalty may appeal
the Commission's penalty order under sections Minn. Stat. §§ 14.63 to 14.68. If the person does
appeal the Commission's penalty order, the penalty shall not be payable until either all appeals have
been exhausted or the person withdraws the appeal. Minn. Stat. § 237.462, subd. 5.

ORDER

1. Qwest shall pay a penalty of $25,955,000, calculated at the rate of $10,000 per penalty day for
the Eschelon IV and McLeod III unfiled agreements, and at the rate of $2,500 per penalty day
for the 10 other unfiled agreements.

2. Qwest shall make all 26 provisions of the unfiled agreements at issue in this matter available
to the CLECs for the length of time they were offered to the CLEC signatory to the unfiled
provision in question. That is, each CLEC will be able to determine which ofthe 26
provisions it wants to be part of its interconnection agreement with Qwest. Provided, however
that Eschelon and McLeod's adoption of the discount provisions is subject to Order Paragraph
6 below.
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3a. Qwest shall give, either in cash or by credit at the CLEC's choice, the equivalent of a 10%
discount on all Minnesota products and services that the CLEC purchased from Qwest
between November 15,2000 and November 15,2002. Services covered are those stated in
Eschelon IV, Paragraph 3: all purchases made by Eschelon from Qwest, including but not
limited to switched access fees and purchases of interconnection, UNEs , tariffed services, and
other telecommunications services covered by the Act. This is the equivalent of giving them
the benefit of the Eschelon IV price for a 24 month period starting on November 15, the day
the Eschelon IV agreement became effective.

3b. Qwest shall also give, in cash or by credit against future purchases at the affected CLEC's
choice, $2 per access line purchased during the time Eschelon V, paragraph 5 was in effect.
This is the equivalent of giving them the benefit of Eschelon V, paragraph 5.

3c. For each month that Qwest did not provide accurate daily usage information to a CLEC (other
than Eschelon) during the time that Eschelon IV, paragraph 2 was in effect, Qwest shall give
that CLEC a $13 credit for each platform line ordered by the CLEC during that time period.
This is the equivalent of giving them the benefit of Eschelon IV, paragraph 2.

3d. For each month that Qwest did not provide accurate daily usage information to a CLEC (other
than Eschelon) during the time that Eschelon V, paragraph 3 was in effect, Qwest shall give
that CLEC a $16 credit for each platform line ordered by the CLEC during that time period.
This is the equivalent of giving them the benefit of Eschelon V, paragraph 3.

4. Qwest shall give a 10% discount on all Qwest products and services provided in Minnesota
to each Minnesota CLEC during a 24-month period commencing on the date of this Order.
This is the equivalent of giving them the benefit of Eschelon IV, paragraph 5 except that the
services for which the 10% discount is available under this Order is limited to services in
Minnesota.

5. The monetary penalty assessed in Order Paragraph 1 above will be stayed if Qwest
undertakes to comply with Order Paragraphs 2, 3a-d, and 4. The penalty shall be
permanently stayed upon completed compliance with Order Paragraphs 2, 3a-d, and 4.

6. Eschelon and McLeod shall not be eligible for payments or credits under Order Paragraphs
3a-d. And, in view of contract termination amounts received from Qwest as compensation
for the value of their terminated agreements, they shall be ineligible for the 10% discount
under Order Paragraph 4 until they have purchased from Qwest services whose 10%
discounts (if given) equal the amount of any such payments.
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7. This Order shall become effective immediately.

BY ORDER OF THE COMMISSION

Burl W. Haar
Executive Secretary

(S E A L)

This document can be made available in alternative formats (i.e., large print or audio tape) by calling
(651) 297-4596 (voice), (651) 297-1200 (TTY), or 1-800-627-3529 (TTY relay service).
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